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In this case, the defendant Michele Lombardi, the animal control officer for the city of
|
Norwich, Connecticut, issued disposal orders for two dogs owned by the plaintiflf,i Sheri Speer,

after the dogs allegedly attacked three children and their grandmother as they werTe walking

across the street from the plaintiff’s property. The plaintiff appealed the disposal‘orders to the
|
commissioner of the defendant Department of Agriculture (department). Bruce: IA Sherman, a

veterinarian, was designated as hearing officer. After a full evidentiarjy hearing, Sherman issued
a proposed final decision recommending that the disposal orders be affirmed. The commissioner

reviewed the record and adopted the proposed final decision as the final decisionl', thereby
affirming the disposal orders. .

The plaintiff appealed to this court pursuant to General Stamtés § 4-183. She argues that
g l
the record lacks substantial evidence that her dogs were the dogs involved in the attack. She

further argues that General Statutes § 22-358 (c), which authorizes the disposal:of “any biting
| o 1

dog,” does not authorize the disposal of her dogs because the witnesses to the attack were unable
|

to identify which of the two similar dogs allegedly bit the victims. She also argues that the
!
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restraint of her dogs violates her constitutional rights and that the department vio lallted the

automatic stay provisions of 11 U.S.C. § 362 (a) when it continued the admlmstratlve proceedmg

' J

despite the fact that the plaintiff was in bankruptcy.

The defendants argue that the department’s final decision is supported by eubstantial
evidence; that it was proper to order disposal of both degs, without specifically identifying the
“biting dog,” because both dogs engaged in the attack; that the plaintiff failed adejquately to brief
her constitutional claims artd, in any event, they lack merit; and that the depaﬁmeht’s
admihistrative proceeding was excepted from the automatic bankruptcy stay bec%luse it fell within
the “police and regulatory power” exception in 11 U.S.C. § 362 (b) (4). |

The court has reviewed the entire administrative record and all briefs and arguments of
|

!
the parties. Substantial evidence in the record supports the department’s finding that the

l
plaintiff’s two dogs were involved in the attack. Although the question rega.rdmg the

applicability of § 22-358 (c) is a close one, the court concludes that the ,comm1s‘|,1‘[oner did not
abuse his discretion in ordering the dispo;al of both dogs when the “biting: dog” could not be
identified but both dogs engaged in the attack. The plaintiff’s remaining clalmsI lack merit.
Accordingly, for the reasons stated below, the plaintiff’s appeal is dismissed. ;

|

The following paragraphs summarize the facts found by the department -that are material

|

.

to this appeal.
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Sheri Speer is the owner of two dogs, “Skyler” and “Dolly.” Skyler is a ffle male pit bull,

i

gray and white in color. She is Dolly’s mother and was five years of age on Octol‘?er 8, 2013.
’ ' I

Dolly is a female pit bull, gray and white in color, and was one year of age on October 8, 2013.
The appearance and description of the two dogs is very similar. Dolly was slightly smaller.
Skyler has cropped ears; Dolly does not. ‘

Lisa Hall is the grandmother of three children, twins Audrena and Marlena Downing and
their younger brother, Marquice Downing, Jr. (Marquice Jr.). At the time of the ipcident at issue,
twins Audrena and Marlena were four years old and Marquice Jr. was nine montﬁs old. The
three Downing children resided with their mother, Carlena Hall, at 123 Talman S;treet{in
Norwich. At approximately 6:30 p.m. on October 8, 2013, Hall took her three gr%mdchildren
from their apartment at 123 Talman Street to walk to a park in the vicinity of a nearby school.
Their route required them to pass 151 Talman Street, which is the nexlc residenC(lia on Talman
Street and is owﬁed by Speer. | 1.

While walking on the sidewalk across the street from 151 Talr?nan Street, :Hall heard
barking and then saw two dogs, which she describe_d as pit bulls, croséing the st!rx.eet toward her
and her grandchildren. One dog initiated an attack on nine-month-'()lld‘: Marquicci: Jr., knocking
over the stroller and inflicting a wound over Marquice Jr.’s eye. In an effort to %rotect her

, : |
brother, four-year-old Marlena put her arm between him and the attacking dog. | That dog then

|
|
|

attacked Marlena’s arm.

{
|
|
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Marlena’s twin, Audrena, ran to escape, with the other dog chasing her 1n|‘ pursuit.
' ! ‘

‘ i ! :
Audrena reached the apartment of Judy Sanchez at 123 Talman Street. Sanchez Hter told the

1
i

animal control officer that Audrena was loudly banging on her door, and when Sanchez let her in,

i

she was so terrified that she ran and hid behind a sofa. .
The dog that attacked Marquice Jr. and Marlena inflicted deep soft tissue injuries on

Marlena’s arm and broke a bone in the arm. Hall testified at the hearing that the dog continued
4
to attack Marlena’s arm and described the character of the bite attack as taking c.h]'unks of meat

' |
from Marlena’s arm and not releasing Marlena. Hall attempted to force the dog Itc|) stop the attack
by kicking at it, and at some point in the incident, the dog inflicted a bite wound,t;o Hall’s leg.

Joseph Barron, a passing motorist who observed the incident, exited his (::ér, picked up a
L

stick, and repeatedly struck the dog in an attempt to make it release Marlena’s axlmlh. A passenger
in Barron’s car later told a Norwich police officer who respoﬂded to the scene thia:{t she saw the

dogs run across the street and begin to attack the little girls. She also saw Barrorll int his car and
strike the dogs before they ﬁﬁally returned to their yard. ; |

. . |
In a written statement and in testimony at the hearing, Hall reported that Carlos Rivera,
who was working on Speer’s house, appeared and called one of the dogs back, and the dog went

-to him while at the same time Rivera was saying, “sorry, sorry.”

!

Norwich police officers and emergency services personnel arrived at the scene. . Police
. , | | \
|

-officers Meikle and Ethier located Audrena at 123 Talman Street, Apé.rtment 2 Ethier stated that

!
.
-
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Audrena was extremely terrified. Meikle was able to confirm that Audrena was n‘ot injured and

returned her to her grandmother, Hall. , ]

Lisa Hall, Marlena, Audrena, and Marquice Jr. were all transported to Backus Hospital by

ambulance. The children’s parents, Carlena.Hall and Marquice Downing, met th_e:;m at the
|

hospital. Hall testified that she was given something to clean her wound, but she refused further

treatment because of her concern about Marlena’s injuries. Backus Hospital staf£ told Hall that
the hospital was not equipped to ilelp Marlena, and Marlena, accompanied by Hal;l, was
transported by ambulance to Connecticut Children’s Medical Center in Hartfdrd: ‘

Hall testified that upon arrival at Connecticut Children’s Medical Center, Marlena was
seen by a number of doctors, including surgeons and an infection control doctor. 'One doctor told
Hall that X-rays revealed tflat Marlena’s arm was broken and the repair would in':\f;olve placing a
screw in her arm. He also explained his concern about dog bite wounds resultiné in bone
infection and his concern about the rabies vaccination status of the doés because he did not want

||
n |

Marlena to have to undergo rabies post-exposure treatment.

According to the Norwich police deparfment incident report, written by ‘IIO:fﬁcer Kyle
Long, and Ethier’s testimony, Ethier and other police officers located ,"che two d(:f)ff;s inside the
house at 151 Talman Street, where the owner, Speer, was present. Wl}len the of%cers knocked on
the door, Rivera initially came to the door. The officers informed Riv!era that thiley needed to take
the dogs. Speer came to the door and initially refused to providé the (!)fﬁcers wifth her dogs, but

|

|

!

| |
| |
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later did so after speaking with a police lieutenant. Speer stated that shje was inside the house

/|
during the incident and did not know what happened. She also stated that Rivera .!was doing work

on her house and was asked to watch the dogs for her. She said that her dogs wef;e up to date on

|

their shots, that they had never been aggressive in the past, and were friendly. l
: |
Another Norwich police officer spoke with Rivera, who told him that he 'sl[ecured the dogs

on the back deck which was fenced in. Rivera said that the door leading inside thle housé was

4

Rivera walked the dogs to a Norwich animal control van and placed them|in a cage in the

. y
van. Ethier then transported them to the dog pound. Ethier testified that when l}e‘ was in the

closed and he was inside the house doing construction work.

process of moving them from the van into the pound, they exhibited extremely vilcious behavior,
. | :
and he felt the need to supplement the police report to document the vicious nature of the dogs.

) I
Ethier also testified that one end of the plaintiff’s back deck was sufficiently low jto the ground

that the dogs could have escaped from that end of the deck. ‘ ‘ ‘ f
; N
Marquice Downing, the children’s father, was not présent at the attack but gave a

statément and testified at the hearing. He stated that he, Carlena Hall,_% and their It]jnree children
had walked by ‘Speer’s residence earlier in the day on October 8, 2013, and he ha:d seen two gray
pit bulls on the back patio. He said they were barking and snarling an:d acting Viiicious and
agitated. He walked by the Speer residence later that day and again olfaserved th.q dogs displaying
. |
the same behavior. He said that the dogs have always acted ag’gressiv}e when he }walked by the
v i

|
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house on prior occasions and, in his opinion, could escape from the bac‘;k deck and get back on it

if they wanted to do so. | |

Downing also testified that he was at 123 Talman Street the next day (October 9, 2013)
when Rivera came to the house and said that he was sorry that Downing’s childreﬁ were attacked

by the dog. According to Downing, Rivera said he took one of the dogs away from the scene and
that he thought it was Skyler that did the biting. ‘ , 1

Animal control officer Michele Lombardi' took over the investigation of the incident on

October 9, 2013. At that time, Lombardi had been an animal control officer for twenty to

|
i

twenty-five years and had been the senior animal control officer for Norwich fori cleven years.

She was assigned the case after being informed of the incident by two police officers. The
‘ ' !

officers had been present at the scene after the incident and told her that they almost shot the

!
i
l

dogs but that there was not a safe backdrop to do so. ‘
Lombardi’s first priority was to determine the dogs’ rabies vaccination status. She called
! X

Speer and left a message requesting the vaccination status of each dog. Because Speer did not

~ respond to Lombardi’s telephone message, Lombardi went to Speer’s residence to speak directly

with her. Lombardi told Speer that Marlena Downing’s doctor wanted the dogs euthanized and
' ¥ _
tested for rabies because, due to Marlena’s compromised condition, hi'e did not want her to

undergo rabies post-exposure treatment. Speer refused to have the dofgs tested fér rabies.

[
i

!'In October of 2013, Lombardi’s last name was Kellough, the name that appears in several exhibits. By the
time of the hearing on August 28, 2014, she had married and changed her name. o

7




Lombardi called Speer’s veterinarian and obtained a record indicating thaltlDolly was
' |

currently vaccinated for rabies, but no vaccination record was found for Skyler. S[;)eer initially
J ||

indicated that Skyler was also currently vaccinated but, on the following weekend, admitted that
: - V |
Skyler was not current on her rabies vaccination. Even after re-interviewing witlll?sses, Lombardi

could not determine which dog inflicted the bite wounds. The dogs are similar in'appearance,

but all witnesses reported that only one dog participated in the biting. Because Lc:)mbardi could

not determine which dog was involved, she informed Speér that both dogs would be quarantined
| "

pursuant to § 22-358 (c). Speer réad and signed two forms for off-property quarlbtfntine orders.

Lombardi advised Speer that if she did not choose to have the dogs euthanized agnd tested for
' |

rabies, disposal orders would be issued for the dogs because of the severity of the attack.
' 1 I

On October 10, 2013, Lombardi charged Speer with the following infractions: two counts

’ 1 | ‘
of violation of General Statutes § 22-364 (dogs roaming at large); two counts of Yiolation of -

General Statutes §A22-3 63 (nuisance — vicious disposition); two counts of violation of General
, | |
Statutes § 22-349 (unlicensed dogs); and-one count of violation of General Statutes § 22-339 (b)

(requiring rabies vaccination). A Superior Court record, dated August 12, 2014, indicates that
. } ) "

Speer pleaded guilty to all seven counts. .y
N

Lombardi testified that she determined through her investigation that twlo; dogs were

involved in the incident. One dog caused the bite injuries. The other dog chased Audrena
!
Downing. In Lombardi’s opinion, Audrena would have been attacked if she had|not made it to

|
| |
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the safety of Sanchez’s residence before that dog caught up with her. ITombardi stated that both

dogs roamed off the property, both dogs viciously went after people, and when tklley were at the

|

pound, both dogs were extremely aggressive toward people and animals.
Lombeardi testified that she gathered sufficient information in her investig'ation to support

her conclusion that Speer’s dogs Skyler and Dolly were the attacking dbgs in this case. She

further testified that a pit bull could escape and return to the deck at the Speer reTidence at 151

Talman Street because one end of the deck was close to the ground.
. On October 15, 2013, after consulting her supervisor and others in her department,

y
Lombardi issued disposal orders on both Skyler and Dolly under the authority of § 22-358 (c).
: ’ |

Lombardi stated that she does not take lightly a.decision to issue dispo‘sal orders'and that, in her

| l
twenty-five years as an animal control officer, she had previously issued only two or three
! |
disposal orders. She stated that a lot of the reasons for issuing the disposal orders was based on
| | !
the dogs® behavior, but she also did not think that Speer would comply with con;ditions of

restraint orders based on her past history of not being cooperative and not being éa; responsible
dog owner. Lombardi testified that in the interest of public safety, she did not feize::l like she had
any choice but to issue the disposal orders. | : o
Speer testified that she had never seen her dogs jump over the jfence or railing around her

“deck. She also testified that over the years, she has seen other dogs roaming the neighborhood,

including other pit bulls, and that she had called the “dog warden” to rl'eport ther;n. Speer testified




]

that between 6:00 and 6: 30 p.m. on October 8, 2013 Rivera, a mamtenance man \l)vho was

working in Speer’s yard and laundry room, told her that there was a commotion (pptside and
police wanted her dogs because there was an incident. Speer testified that her dogs were on the

deck at the time. She said that Rivera had been watching her dogs on the deck. | |

ubtained Skyler

Speer said that she had had Dolly since she was a puppy. Speef said she |
i .l

from Speer’s daughter, Amber Cote, about two weeks before the incident and th?t Speer had
! !

plans to call for an appointment for Skyler’s vaccinations. Amber Cote testified ’ﬁhat she told

Speer that Skyler needed to be vaccinated and that it was Speer’s responsibility. ; |

Speer testified that Skyler and Dolly were sweet and docile. She said thati the dogs had

never shown any aggression toWard her daughter Amber or toward An'lber’s chilldren, and that
' |

the dogs had never shown any aggression toward Speer’s third dog, a Maltese, ot her cat. Amber
_ |
Cote testified that she had owned Skyler since Skyler was six months old and that she had never

s

had a problem with the two dogs. : o |

Speer also testified that the people living at 123 Talman Street, which sh,_eT owned, were
under eviction at the time of the incident. She further testified that she had Rivera deliver

flowers and a sympathy card to the family of the child that had been bitten, but that gesture did
o
1

Rivera testified that he had direct sight of the two dogs on the deck durmg the time the

not constitute an apology-or an admission of guilt.

three victims were attacked. He denied that he called one of the dogs back on to the property and

pukcns
| u
4
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that he apologized to Hall at the time of the attack for the behavior of tlhe dogs. He stated that he

apologized to Marquice Downing, the children’s father, on October 9, 2013, but that the apology

was ohly for the victims being attacked and not for any involvement of Skyler or Dolly in the
. | i
attack. When asked if it was his responsibility to take care of the dogs, Rivera replied that “[m]y

job was not to watch the dogs or nothing. My job was to fix my work.” He therli stated that since

he did not put them in a kennel in the back yard, it was his responsibility to watcllli them on the
deck. - i

i ,
' |
Based on the foregoing findings of fact, the hearing officer concluded tha’lc there was

|
ample evidence in the record to affirm the disposal orders on Dolly and Skyler, considering the

N |
severity of the attack and the number of victims involved. The hearing officer concluded that the

unprovoked dog bite attack caused injuries to Hall, Marlena, and Marquice Jr. ’Fhe injuries to

l |
Marlena were particularly severe, but the injuries to Maurice Jr. would likely have been more
: ! |
severe if Marlena had not taken protective action. Hall suffered puncture woun%.l;s and bruising

below her knee. E l

The hearing officer discussed the severity of injuries to Marler}1a, which :Irequired her
immediate transfer from Backus Hospital to Connecticut Children’s Medical Ccl:nter. ‘Marlena’s
attending physician at the children’s hospital was extremely cbncemeh about her. condition. The

physician’s concern arose not only from the extensive soft tissue and bone damage that Marlena
\ |

11 ‘




| |
suffered, but also from concern that complications of a deep wound infection wo;uld lessen the

chance for a positive outcome from the surgical procedure required for, the orthojpedic repair of

i
I

her fractured arm. The physician wanted to avoid the additional complication of administering

rabies post-exposure treatment. He and Lombardi made efforts to ascertain the r:dbies

| , |
vaccination status of the offending dogs, but were initially unsuccessful because of Speer’s lack
. : | !
of cooperation. Z |
|
. - ‘ i ‘
The hearing officer concluded that the unprovoked attack was severe and[ vicious. As

support for that conclusion, he cited the type and character of Marlena’s wounds, the fact that

there were additional victims, and the fact that the bffending dog, while biting I\/:Idrlena, would

not release her arm but was shaking her arm, inflicting even more injury. :

The hearing officer also considered the fact that Audrena ran to escape t};le attack and was

chased by the second dog. The hearing officer concluded that there was a strong Iprobability that
3 i |
Audrena would have suffered a bite attack if the second dog had caught up to he:r| before she

reached the safety of Sanchez’s apartment. Lombardi had testified, based on hel:r i‘investigation,

that Audrena had a pretty good head start. |
The hearing officer observed that Speer’s appeal was based primarily on her claim that

her dogs were not the offending dogs in the bite attack incident. He determined, to the contrary,
1]
: i
that the city of Norwich had presented substantial credible evidence that Skyler apd Dolly were
the offending dogs. The evidence included the testimony of credible witnesses, statements from

ir

E
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. |
witnesses, and information in the Norwich police report. He also considered the: evidence that

|

Speer pleaded guilty to all counts of the infractions issued by Norwich in connection with the

{
|

October 8, 2013 bite attack incident.
The bearing officer further determined that no credible evidence supported Speer’s claim

that it was dogs other than hers that were the offending dogs. He observed that II{‘ivefa gave

inconsistent statements regarding his actions and responsibilities with regard to the dogs on

October 8, 2013, and that Rivera’s testimony as to what he said at the i‘scene of t}:1e incident was
I |
in direct conflict with testimony and statements from credible witnessclas. |
| ’
The hearing officer then stated: “The issue of which of the two“dogs, ‘Skyler’ or ‘Dolly,’
; ‘ !
[

attacked and bit the three victims is not resolved. The record shows that the dog’;sj are very similar

in appearance. None of the witnesses to the incident, when interviewed by ACO {Lombardi, were

able to distinguish which dog inflicted the bite wounds on the victims. There is :e;vidence that

]

| | |
Carlos Rivera made the statement that it was probably ‘Skyler’ and not ‘Dolly’ thlat did the
biting, but he denied saying that in his testimony. Based on the evidence that both dogs are a

danger to the public, irréspective of the testimony of Sheri Speer and Amber Cote that the dogs

| .
are not aggressive toward people with whom they are familiar, the City was justified in issuing

. |
Disposal Orders on both ‘Skyler’ and ‘Dolly’ in the interest of public safety.”

The hearing officer further concluded that the evidence also justified Lombardi’s

conclusion that restraint orders would not adequately protect the public from Skyler and Dolly in
]

|
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light of the aggressive behavior of both dogs. The recofd supported L({)mbardi’s i(:‘onccm that

Speer would not comply with restraint orders because she had previou:sly failed t}? comply with

animal control laws. Based on the evidence, the hearing officer “strongly” recommended that the
|

final decision maker, “in order to protect the public,” affirm the disposal orders. |

The proposed final decision was served on the parties on November 24, 20 14. The parties
|

were afforded the opportunity to present exceptions and briefs to the department’s commissioner.
. | |

The commissioner reviewed the entire record and then heard oral argument on July 29, 2015. On

August 5, 2015, the commissioner issued notice that substantial evidence in the record supported

affirmance of the disposal orders. He adopted the hearing officer’s proposed ﬁnllal decision in its
entirety as the final decision in the case. The plaintiff filed a timely appeal.?
i} -

The plaintiff appeals pursuant to General Statutes § 4-183.> “[J]udicial review of the

2 The trial court (Levine, J.T.R.) entered a judgment of nonsuit in November, 2015, based on the plaintiff’s
failure to appear in person for a pretrial settlement conference. After the plaintiff’s motion to open the judgment was
denied, the plaintiff appealed to the Appellate Court, which reversed the judgment and remanded the case to this
court for further proceedings. See Speer v. Dept. of Agriculture, 183 Conn. App. 298 192 A.3d 489 (2018).

|

General Statutes § 4-183 (j) sets out the statutory scope of review for administrative ap‘peals It provides:
“The court shall not substitute its judgment for that of the agency as to the weight of the ev1dence|on questions of
fact. The court shall affirm the decision of the agency unless the court finds that substantial r1ghts< of the person
appealing have been prejudiced because the administrative findings, inferences, conclusions, or Idlecmons are: (1) In
violation of constitutional or statutory provisions; (2) in excess of the statutory authority of the agency; (3) made
upon unlawful procedure; (4) affected by other error of law; (5) clearly erroneous in view of the}r“eliable, probative,
and substantial evidence on the whole record; or (6) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion. If the court finds such prejudice, it shall sustain the a'ppeal and, if
appropriate, may render a judgment under subsection (k) of this sectlon or remand the case for further proceedings.
For purposes of this section, a remand is a final judgment.” I

14 | 3}
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|
commissioner’s action is governed by the Uniform Administrative Prqced_ure A(::t ... General

Statutes §§ 4-166 through 4-189 . .. and the scope of that review is very restricte"d. ... [R]eview
| ;

of an administrative agency decision requires a court to determine whether there is substantial
l

evidence in the administrative record to support the agency’s ﬁndings‘of basic fact and whether
the conclusions drawn from those facts are reasonable.” (Citation omiitted; inten'jtal quotation
marks omitted.) Murphy v. Commissioner of Motor Vehicles, 254 Conn. 333, 3|4‘3, 757 A.2d 561
(2000). “Substantial evidence exists if the administrative record affdrds a substla!ntial basis of

fact from which the fact in issue can be reasonably inferred.” (Internai quota’cionj marks omitted.)
Schallenkamp v. DelPonte, 229 Conn. 31, 40, 639 A.2d 1018 (1994).' “The suthantial evidence

rule imposes an important limitation on the power of the courts to ovefrtum a de!c;ision of an

administrative agéncy ... and to provide a more restrictive standard of review than standards

embodying review of weight of the evidence or clearly erroneous action.” (Intc!n’lal quotation
' : I

marks omitted.) Cadlerock Properties Joint Venture, L.P. v. Commisi‘sioner of J:Environmental
Protection, 253 Conn. 661, 676, 757 A.2d 1 (2000), cert. denied, 531 U.S. 1145::,‘ 121 S. Ct. 1089,
148 L. Ed. 2d 963 (2001). “In determining whether an administrative finding is Tc,upported by

substantial evidence, the reviewing court must defer to the agency’s assessmenti T)f the credibility
of witnesses. . . . The reviewing court must take into account contradictory evidence in the
record . . . but the possibility of drawing two inconsistent conclusions from the evidence does hot

|
I i

prevent an administrative agency’s finding from being supported by slubstantialv'
| | |

evidence.”
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(Internal quotation marks omitted.) Frankv. Dept. of Children & FatT’zilies, 312 Conn. 393, 411-

i

12,94 A.3d 588 (2014).

Our Supreme Court has repeatedly stated that “administrative tribunals are not strictly

" bound by the rules of evidence and . . . may consider exhibits [that] would normélly be

incompetent in a judicial proceeding, [as] long as the evidence is reliable and probative.” -
: ‘ |

Lawrence v. Kozlowski, 17i Conn. 705, 710, 372 A.2d 110 (1976), cert. denied, 431 U.S. 969,
, s
97 S. Ct. 2930, 53 L. Ed. 2d 1066 (1977). “It is axiomatic, moreover, that it is within the

province of the administrative hearing officer to determine whether e\j/idence is ;'reliable ...and,
on appeal, the plaintiff bears the burden of proving that the commissioner, on the facts before
him, acted contrary to law and in abuse of his discretion . . .’ Neither ’ghis court lglOI‘ the [Appellate
» Court] may retry the case or substitu_te its own judgment for that of the ‘[hearingi officer with

|
. |
respect to] the weight of the evidence or questions of fact. . . . Our ultimate dut)!/ iis to determine,

in view of all of the evidence, whether the agency, in issuing its order, acted umf.‘fl.:asonably,

arbitrarily, illegally or in abuse of its discretion.” (Citations omitted; internal quotation marks

omitted.) Do v. Commissioner of Motor Vehicles, 330 Conn. 651, 66i7—68, 200 A.3d 681 (2019).

Section 4-183 (j) requires affirmance of an agency’s decision unless the court finds that
’ o

substantial rights of the person appealing have been pfejudiced by the claimed érror. “The

complaining party has the burden of demonstrating that its substantial rights were prejudiced by

the error.” (Ihternal quotation marks omitted.) Miller v. Dept. of Agriculture, 168 Conn. App.

16
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255,266, 145 A.3d 393, cert. denied, 323 Conn. 936, 151 A.3d 386 (2016). “It fi‘;s fundamental

that a plaintiff has the burden of proving that the [agency], on th¢ facts before [i't], acted contrary
to Jaw and in abuse of [its] discretion. . . .” (Internal quotation marks omitted.) Murphy V.
Commissioner of Motor Vehicles, 254 Conn. 333, 343, 757 A.2d 561 (2000). B

J

“Even for conclusions of law, [t]he court’s ultimate duty is only to decid‘.e whether, in

light of the evidence, the [agency] has acted unreasonably, arbitrarily, illegally, o; in abuse of its
discretion.” (Internal quotation marks omitted.) Chairperson, Connecticut Medzical Examining
. Board v. Freedom of Information Commission, 310 Conn. 276, 281, 77 A.3d 12] (2013j.

“[Clonclusions of law reached by the administrative agency must stan‘d if the cclurt determines

I
that they resulted from acorrect application of the law to the facts found and could reasonably

and logically follow from such facts. . . . [Similarly], this court affords deferenc'e| to the

|

construction of a statute applied by the administrative agency empowc?red by law to carry out the
- statute’s purposes.” (Internal quotation marks omitted.) Id. | i 1

“On the other hand, it is the function of the courts to expound and applyi governing
principles of law.” State Medical Society v. Board of Examiners in Podiatry, 29‘8 Conn. 709, .
717, 546 A.2d 830 (1988). While our Supreme Court has held that a itime-teste;di agency
interpretation of a statute will be afforded deference, it has also held that such d;elference is
appropriate “only when the agency has consistently followed its construction 0\:./f=:r a long period

! |
of time, the statutory language is ambiguous, and the agency’s interpretation is reasonable.” Id.,
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|
|
|
|

|

719. The reasonableness of an agency’s interpretation is determined l?y applyingg “our established

rules of statutory construction.” (Internal quotation marks omitted.) McCullou};h v. Swan
' i ‘

Engraving, Inc., 320 Conn. 299, 305, 130 A.3d 231 (2016). If a statute is not _am;biguous, or if the
| ]

agency’s interpretation of the statute is not consistent, time-tested, and reasonable, the court’s

x
review of the agency’s interpretation of the statute is de novo. I

A |

The plaintiff’s first claim on appeal is that the defendants have failed to demonstrate that
either of the plaintiff’s dogs bit a third party so as to justify a disposal order puris:uant to § 22-358
(c). In a brief filed on January 22, 2019, the plaintiff argued that the officers res;éonding to the
bite incident “were unsure whether the dog or dogs in question were other pit blga{lls, not owned by

Ms. Speer, in the neighborhood.” In an amended brief filed on February 19, 2019, the plaintiff

argued that § 22-358 (c) authorizes the disposal of a “biting dog,” and that the rrecord did not
| :

establish which dog, if either, was the “biting dog.”

The plaintiff’s argument that other pit bulls in the neighborhobd may haiv‘e been the

| .
offending dogs is not persuasive. Although the plaintiff testified that there were|other pit bulls in

her neighborhood, and although she introduced evidence of such dog$ licensed iin the streets near
i

her residence, substantial evidence in the record supports the conclusion that the|dogs that

attacked Hall and her grandchildren. Hall and the passing motorists who stoppTd to help her

: | | A
- stated that the attacking dogs came from the plaintiff’s yard and returned to the|plaintiff’s yard.

i

.



|
!
i
|
i
|
)
[

There is evidence that Rivera, responding to the commotion caused b)f/ the incid[ent, went out and

v

retrieved one of the dogs and took it back to the plaintiff’s house. There is aléolcvidence that

Rivera apologized to Marquice Downing the day after the attack and stated that he thought it was
Skyler, not Dolly, who had done the biting. Although the plaintiff diéputed this (javidence, and

although Rivera denied his involvement and alleged statements, the hearing officer was the
H

arbiter of credibility of witnesses. He found that Rivera’s testimony lacked credibility and was in
- conflict with the statements of credible witnesses. This court may not substitute its judgment for

determinations of credibility made by the agency’s hearing officer. :

The amended brief filed on February 19, 2019, makes a statufory claim l?ather than an
evidentiary claim. In that brief, the plaintiff claims that § 22-358 (c) authorizes the disposal only

of a “biting dog.” The sentence in subsection (c) on which the plaintiff relies provides: “The

commissioner, the Chief Animal Control Officer, any animal control officer, anyl municipal

animal control officer or any regional animal control officer may makle any order concerning the

restraint or disposal of any biting dog, cat or other animal as the commissioner p:;r such officer

deems necessary.” The plaintiff argues that only one dog was a “biting dog,” an(ii § 22-358 (c)
!

|

|
does not authorize the disposal of a dog that did not bite. The argument is not iimplausible, and

j
the court has given it considerable thought. The court concludes that, in the circumstances of this

case, the statute does authorize the disposal of both dogs engaged in the attack, 'even though the

identity of the specific “biting dog” cannot be established with certainty.
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| |
“When construing a statute, [the court’s] fundamental objective is to asc:ertain and give

effect to the apparent intent of the legislature. . . . In other words, [the court] seek]s] to

. I
determine, in a reasoned manner, the meaning of the statutory language as appli'e‘d to the facts of

[the]case, including the question of whether the language actually does apply.” tlntemal '
[

;
quotation marks omitted.) Price v. Independent Party of CT-State Central, 323 Conn. 529, 539,

147 A.3d 1032 (2016). Pursuant t(.) General Statutes § 1-2z, the .“meaning ofa ‘sjtatute, shall, in
the first instance, be ascertained from the text of the statute itself and its relatim}éhip to other
statutes. If . . . the meaning of such text is plain and unambiguous and doe;s not yield abs_urd or
unworkable results, extratextual evidence of the meaning of the statute shall not be considered.”

(Internal quotation marks omitted.) State v. Josephs, 328 Conn. 21, 26, 176 A.I'Sid 542 (2018).

“It is a basic tenet of statutory construction that the intent of the legislature is to fae found not in
’ |

an isolated phrase or sentence but, rather, from the statutory scheme as a whole| | .. Furthermore,
. ! i

: |
in reviewing the statutory language, we will assume that the legislature intended to accomplish a

reasonable and rational result.” (Citations omitted; internal quotation marks om:ifted.) State v.

i
Brown, 235 Conn. 502, 516, 668 A.2d 1288 (1995). | . ;

The plaintiff relies solely on the sentence in § 22-358 (c) that expressly ic’olnfers authority

|

. | !
on an animal control officer to order the restraint or disposal of a “biting dog.” The court,

-

however, must consider that sentence in the context of the statutory section as a whole and in the
i

:
’:

|
J
|
|

context of related statutes.

20



Section 22-358° generally addresses the authority to deal with dogs and other
‘ |

i

'
'
.

* General Statutes § 22-358 is captioned “Killing of dogs doing damage. Quarantine of biting dogs, cats or
other.animals. Notice. Seizure. Euthanasia and examination of potentially rabid animals. Complamts by persons
sustaining damage by dog to poultry, ratxte domestic rabbit, companion animal or livestock. Orders Appeals.” It
provides in relevant part:

“(a) Any owner or the agent of any owner of any domestic animal or poultry, or the Chief Animal Control

Officer, any animal control officer, any municipal animal control officer, any regional animal cor:1tr01 officer or any
police officer or state policeman, may kill any dog which he observes pursuing or worrymg anyI | such domestic

animal or poultry. ‘

“(b) Any person who is bitten, or who shows visible evidence of attack by a dog, cat or Pther animal when
such person is not upon the premises of the owner or keeper of such dog, cat or other animal may kill such dog, cat
or other animal during such attack. Such person shall make complaint concerning the cucumstanf:es of the attack to
the Chief Animal Control Officer, any animal control officer or the municipal animal control ofﬁlcer or regional
animal control officer of the town wherein such dog, cat or other animal is owned or kept. Any such officer to whom

such complaint is made shall immediately make an investigation of such complaint. l

“(c) If such officer finds that the complainant has been bitten or attacked by such dog, ‘cat or other animal
when the complainant was not upon the premises of the owner or keeper of such dog, cat or othelr animal the officer
shall quarantine such dog, cat or other animal in a public pound or order the owner or keeper to quarantine it in a
veterinary hospital, kennel or other building or enclosure approved by the commissioner for such purpose. When any
dog, cat or other animal has bitten a person on the premises of the owner or keeper of such dog, cat or other animal,
the Chief Animal Control Officer, any animal control officer, any municipal animal control ofﬁcer or any regional

. » . . !
animal control officer may quarantine such dog, cat or other animal on the premises of the owner or keeper of such

dog, cat or other animal. The commissioner, the Chief Animal Control Officer, any animal contr(f)l officer, any
municipal animal control officer or any regional animal control officer may make any order concerning the restraint
or disposal of any biting dog, cat or other animal as the commissioner or such officer deems necéssary. Notice of any
such order shall be given to the person bitten by such dog, cat or other animal within twenty-four hours. The owner
of such animal shall pay all fees as set forth in section 22-333. On the fourteenth day of such qLia‘rantine the dog, cat
or other animal shall be examined by the commissioner or someone designated by the commissioner to determine
whether such quarantine shall be continued or removed. Whenever any quarantine is ordered under the provisions of
this section, notice thereof shall be given to the commissioner and to the person bitten or attacked by such dog, cat or
other animal within twenty-four hours Any owner or keeper of such dog, cat or other animal who fails to comply
with such order shall be guilty of a class D misdemeanor. If an owner or keeper fails to comply\w1th a quarantine or
restraining order made pursuant to this subsection, the Chief Animal Control Officer, any ammfllﬁ‘ control officer, any
municipal animal control officer or any regional animal control officer may seize the dog, cat or |other animal to
ensure such compliance and the owner or keeper shall be responsible for any expenses resultmg !from such seizure.
Any person aggrieved by an order of any municipal animal control officer, the Chief Animal Control Officer, any
animal control officer or any regional animal control officer may request a hearing before the c:OIJnm1551oner within
fourteen days of the issuance of such order. Any order issued pursuant to this sectloln that requuel:s the restraint of an
animal shall be effective upon its issuance and shall remain in effect during any appeal of such olrder to the
commissioner. After such hearing, the commissioner may affirm, modify or revoke Isuch order as the commissioner

deems proper. Any dog owned by a police agency of the state or any of its political subdxvxslon's is exempt from the
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|
animals that engage in attacks on people or animals. In general térmsj subsections (a), (b), and

(d) authorize the killing of a dog while it is actlvely engaged in an attack or in pursult of certain

animals, while subsections (c¢) and (h) deal with the authority of apprepriate ofﬁclals to order

restraint or disposal of a dog after investigation of a complaint that a dog has biﬁen or attacked a

| |

provisions of this subsection when such dog is under the direct supervision, care and control of an a351gned police
. officer, is currently vaccinated and is subject to routine veterinary care. Any guide dog owned or|in the custody and
control of a blind person or a person with a mobility impairment is exempt from the provisions :of this subsection
when such guide dog is under the direct supervision, care and control of such person, is currently vaccinated and is

subject to routine veterinary care. ) |

“(d) Any dog, while actually worrying or pursuing deer, may be killed by the Chief An]illnal Control Officer
or an animal control officer or by a conservation officer or special conservation officer appointed by the
Commissioner of Energy and Environmental Protection, or by any police officer or state policeman. The owner or

keeper of any dog found worrying or pursuing a deer shall be guilty of a class D misdemeanor. i

|
“(e) Any person who kills any dog, cat or other animal in accordance with the provisions of this section
shall not be held criminally or civilly liable therefor. ! !

“(f) The owner of any dog, cat or other animal which has bitten or attacked a person arilc'i has been
quarantined pursuant to subsection (c) of this section may authorize the humane euthanization ofisuch dog, cat or
other animal by a licensed veterinarian at any time before the end of the fourteenth day of such !quarantine Any such
dog, cat or other animal so euthanized before the end of the fourteenth day of quarantine shall be examined for rabies
by the Connecticut Department of Public Health virology laboratory or any other laboratory authorlzed by the
Department of Public Health to perform rabies examinations. The veterinarian performing the e:u:thanasm shall be
responsible for ensuring that the head of the euthanized animal is delivered by him or his de51gnated agent within

forty-eight hours to an appropriate laboratory designated by said department for rabies exammatlon

“(g) Repealed by P.A. 05-175, S. 24. : ’

“(h) A person who sustains damage by a dog to such person’s poultry, ratite, domestic rabbit, companion
animal or livestock as defined in section 22-278 shall make complaint concerning circumstance!s of the attack by
such dog on any such animal or livestock to the Chief Animal Control Officer, any animal control officer or the
municipal animal control officer or regional animal control officer of the town in which such dog is owned or kept.
An officer to whom such complaint is made shall immediately investigate such complaint. If such officer finds that
the complainant’s animal has been bitten or attacked by a dog when the attacked animal was not on the premises of
the owner or keeper of the attacking dog and-provided the complainant’s animal was under the control of the
complainant or on the complainant’s property, such officer, the commissioner, the Chief Animal Control Officer or

any animal control officer may make any order concerning the restramt or disposal of such attacking dog as the

commissioner or such officer deems necessary. . ..”
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person or domestic animals. More specifically, subsection (a) authorizes any owner of domestic

i
animals or poultry, any animal control officer, or any police officer to “kill any dog which he

observes pursuing or worrying any such domestic animal or poultry.” Subsectién (b) of § 22-358

authorizes “[a]ny person who is bitten, or who shows visible evidence of attack by a dog, cat or

other animal” to “kill such dog, cat or other animal during such attack.” Subse(f:tion (d)

I

-authorizes certain officials to kill any dog while such dog is “actually worrying or pursuing deer.”

P
1
.

Subsections (c) and (h) govern disposal orders following an investigatiolli. Subsection (c)

addresses the investigation of complaints that a dog has bitten or attacked a pcr_:c,(i)n. Itisa
|

lengthy subsection that requires the quarantine of a dog in certain circumstances, specifies certain

procedures for such quarantine, authorizes certain officials to order the restraint or disposal of a
“biting dog,” imposes penalties for owners or keepers who fail to comply with q{]arantine or

restraining orders, and authorizes appeals to the commissioner of orders issued |u}nder the

subsection. Subsection (h) concerns the investigation of complaints that a dog has done damage

' !
to a person’s poultry, ratite, domestic rabbit, companion animal or livestock. Sulbsection (h)

: !
authorizes the commissioner or animal control officers to order the restraint or disposal of a dog

|
\

‘that is found to have “bitten or attacked” any such animal when the bitten or attacked animal was

not on the premises of the owner of the attacking dog.

-Taken as a whole, § 22-358 evinces the intent of the legislatur;e to proteét persons and
1 | :

animals from biting and attacking dogs. By its plain language, § 22-3;58 (h) autfklorizes a disposal
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order for any dog that is found, after investigation, to have “bitten or attacked” Tl

poulfry, ratite, domestic rabbit, compainion animal, or livestock. Although § 22

would be bizarre to conclude that the legislature intended to authorize the dispo:s

attack chickens but not dogs that attack persons. |

The conclusion that § 22-358 (c) authorizes disposal orders in;appropria

for dogs that have engaged in vicious behavior but have not actually bitten a pe

!
|
|

erson’s
p

L358 (c) refers to

dispo'sa\l orders only for “biting dogs” and does not expressly say “biting or attacking dogs,” it

al of dogs that

te circumstances

rson is further

supported by a consideration of § 22-363, which makes it unlawful to' “own or harbor a dog or

335

!

dogs which is or are a nuisance by reason of vicious disposition Section

|
122-363 expressly

authorizes the court or judge “to make such order concerning the restr:aint or disposal of such dog
i M

I

or dogs as may be deemed necessary.” It does not, on its face, require that prooff of biting is

\
|

|

necessary to establish a “vicious disposition.”

|
|
|
|
J

In light of the entire statutory scheme, it was not unreasonable for the debartment to

conclude that § 22-358 (c) authorized the disposal of both Skyler and;Dolly in fhlis case even

N |

though only one of the two dogs was the “biting dog.” In the circumstances of

|

department could reasonably conclude that only disposal of both dog

*Inits entirety, General Statutes § 22-363 provides: “No person shall ownj or harbor a
or are a nuisance by reason of vicious disposition or excessive barking or other disturbance, or,
other disturbance, is or are a source of annoyance to any sick person residing in the‘ immediate

any provision of this section shall be an infraction for the first offense and a class D misdemeanl'o
lraint or dispo

subsequent offense and the court or judge may make such order concerning the rest
dogs as may be deemed necessary.”
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the public. That conclusion was reasonable because substantial evidence established that one of

the two dogs was the biting dog; that the dogs were so similar in appearance that| the identity of

the biting dog could not be determined; and that both dogs engaged in attacking behavior and

. | ‘
exhibited vicious tendencies toward people and toward other animals:. |

|
More specifically, substantial evidence in the record supportegi the hearing officer’s

finding that both Skyler and Dolly engaged in the attack on Hall and }Iler grandclh ildren. The

biting attack on Marlena, Hall, and Marquice Jr. was severe both in its intensity and in its impact.

The evidence supported the hearing officer’s finding that Marlena’s wounds, in particular, were

i

especially severe. She sustained deep soft tissue injury and a broken arm that ré(!luired

| I

orthopedic surgery to repair it. Hall testified that Marlena was hospitélized for ifour days after the

. : |
attack, and her arm was in a cast for eight weeks. Hall and Lombardi| both testified that
| N
physicians treating Marlena were deeply concerned about possible bone infection and sought to

|
avoid having to give her post-exposure rabies treatment. : ;
i

|
While only one of the two dogs bit Hall, Marlena, and Marquice Jr., the|evidence

supports a finding that the other dog participated in the attack. More :speciﬁcal] y, there was
: | :

evidence that the other dog chased Audrena, causing her to be so terrified that she ran to the

nearest neighbor’s apartment and, when admitted to the apartment, hid behind a sofa, saying only

“The dog, the dog.” It was not unreasonable for the department to conclude that Audrena

escaped injury only because she “had a pretty good head start” and was able to reach safety

25




before the pursuing dog caught up to her.

|
i

The evidence further suppdrted the finding that the plaintiff was not a résponsible dog

owner. There was evidence that she had failed to license both Skyler ‘and Dolly,

had not had

|
|

Skyler vaccinated against rabies, and failed to cooperate with Lombardi’s inVCS‘tfgation into the

dogs’ vaccination status. There was, in addition, evidence that both Skyler and Dolly exhibited

! |
extremely aggressive behavior when they were taken into custody and that they remained

extremely aggressive toward people and animals at the time of the hearing, several months after

: |
they were first impounded. Finally, the plaintiff pleaded guilty to two} counts of

violations of

§ 22-363 (nuisance - vicious dog) and two counts of violation of § 22-364 (allowing dogs to -

1 I
roam at large) in relation to the October 8, 2013 incident. |

Considering the entirety of the evidence that the hearing officer was entitled to credit, the

conclusion that both disposal orders were warranted as to both Skyler and Dolly

was not

- |
arbitrary, capricious, or an abuse of discretion and did not result from an improper construction

or application of § 22-358 (©). , '

i
B |
|
The plaintiff’s second argument is that the defendants failed to conduct ;a

required

examination on the fourteenth day of the quarantine period to determine wheth<|:: the quarantine

should be continued or removed, as § 22-358 (c) requires, and that th[e failure tcl)

do so “effected

an unconstitutional taking” in violation of the plaintiff’s rights under |the fifth aLd fourteenth

26 | |
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I
|
\
1
i

{ |
t

amendments to the federal constitution. The plaintiff’s claim of a statjutory violation is not

1
|

supported by the record, and the plaintiff failed to support her claim of a constitiultional violation

with any discussion of relevant legal authority.

As to the statutory claim, § 22-358 (c) provides in relevant part: “If suc};i officer finds that

the complainant has been bitten or attacked by such dog, cat or other animal whe

n the

complainant was not upon the premises of the owner or keeper of such dog, cat or other animal
. |

the officer shall quarantine such dog, cat or other animal in a public pound or or!cder the owner or

|

keeper to quarantine it in a veterinary hospital, kennel or other buildiﬁg or enclosure approved by

the commissioner for such purpose. . . . The commissioner, the Chief ‘Animal Co
|

ntrol Officer,

any animal control officer, any municipal animal control officer or.ariy regional animal control
; _

i

Lo |
officer may make any order concerning the restraint or disposal of any biting dog, cat or other

- animal as the commissioner or such officer deems necessary. . . . On the fourteenth day of such

quarantine the dog, cat or other animal shall be examined by the commissioner or someone

designated by the commissioner to determine whether such quarantine shall be continued or

|

|
removed.” The plaintiff claims that Lombardi did not provide any evidence that

|

1

examination was performed. |

To the contrary, Lombardi testified that when dogs are held pursuant to ;a
_ ' |

such an

quarantine

order, they are examined on a daily basis for any change in behavior or signs of sickness or

injuries. She testified that animal control officers keep records, in the form of Ig'e

'
|
o

27

ports, notes, and



cage élips. Although she did not proffer a copy of any such documentj, she testified that she
. | I

3

! [
would have probably put in a sentence that the quarantine was “without incident
disposal orders had been placed on the dogs. She testified that “Once a disposal

| o |
them, it kind of takes over from the quarantine.” ' ’

As our Supreme Court has held, “[t]he purpose of the quarantine requirer

is readily ascertainable from the meaning of that word. ‘Quarantine’ means to isc

> and that

!

order is put on

nent in § 22-358

vlate as a

| -
precaution against contagious disease or a detainment to prevent exposure of others to disease.

... While the specific concern of the legislature may have been to prcf)tect the vic
! |

from the threat of rabies, that restricted purpose is not expressed in the languagé

tim of a dog bite

of § 22-358.

| _
Nowhere is the control of rabies mentioned. The intent expressed in tpe language of the statute is
1

the controlling factor. . . . The trial court correctly concluded that § 22-358 was|intended not ohly

to protect persons bitten by a dog from the threat of rabies, but also to; protect the general public
' .i

from contact with diseased dogs.” (Citations omitted; footnote omitted; intern'a%l

quotation marks

omitted.) Wright v. Brown, 167 Conn. 464, 467-68, 356 A.2d 176 (19175). In other words, the
) | i

quarantine requirement of § 22-358 is intended to protect the public f:rom contact with diseased

dogs. But the authority of an animal control officer to issue a restraint or dispols al order

concerning a biting dog is not specifically linked to the quarantine of the animal

whether it is diseased. As the Appellate Court has held, the provision in § 22-35

to determine

8 (0) authorizing

a disposal order is “remedial and civil in nature,” intended to “obviat[e] the threat that dangerous
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\
animals pose to the public.” Miller v. Dept. of Agriculture, supra, 168 Conn. App.-269.
|

The evidence in the record does not support the plaintiff’s claim that LO%lbardi failed to
: i
examine the dogs at the end of the fourteen-day quarantine period; to the contrap’y, she testified

1
| {

f . B
that the dogs were monitored daily throughout the quarantine period for evidence of illness. But,

as she also testified, once the disposal orders had been issued, there was no question of returning

the dogs to their owner. Section 22-358 (c) provides that “[a]ny order issued pllu suant to this

section that requires the restraint of an animal shall be effective upon its issuance and shall
| .

. . . 1 .
remain in effect during any appeal of such order to the commissioner.” An ordet mandating the

|

disposal of a dog necessarily implies that the dog requires restraint. The animal control officer
: '

was statutorily authorized to continue to hold the dog during the pendency of aﬂ}]/ appeal of the
S

i
!
1 i

disposal orders. :

The plaintiff claims, without citation to legal authority or any la,nalysis, thlat the continued

impoundment of her dogs violated her constitutional rights under the fifth and fl'o!urteenth '

: i

amendments. Courts are not required to review issues that have been improperly presented
; |

!

through an inadequate brief. “Analysis, rather than mere abstract assertion, is rsequired in order to
' I i i

avoid abandoning an issue by failure to brief the issue properly. . . . The parties;may not merely

cite a legal principle without analyzing the relationship between the facts of the case and the law
|

cited.” (Citation omitted; internal quotation marks omitted.) Stafte v. Buhl, 321,Conn. 688, 724,

138 A.3d 868 (2016). The court declines to review this claim, whichiis merelyjasserted and not
: |
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.supported by analysis or legal authority.

4

C

The plaintiff’s final claim is that the department violated the automatic s,t}

ing notified that

11 U.S.C. § 362 when it failed to suspend the administrative proceedipg after b<|3
the plaintiff was the subject of a bankfuptcy proceeding. Section 362 (a) of the

Al

bankruptcy code does broadly prohibit “(1) the commencement or continuation .
’ [

ay provision of

federal

.. of a judicial,

administrative, or other action or proceeding against the debtor that was or coul!d have been

' |
commenced before the commencement of the [bankruptcy] case . .. .” 11 U.S.C.
|

Citing Krondes v. O’Boy, 69 Conn. App. 802, 808, 796 A.2d 625 (2002), the pla

Connecticut’s courts have repeatedly held that the automatic stay is cémprehengi

any action taken to advance an administrative proceeding. Krondes, however, is

ansfer, anld
|

been held by the federal courts to be within the scope of the automaticl: stay. ‘Bult

involved an action against a debtor’s spouse to recover a fraudulent tr

stay of § 362 (a) is not absolute; several exceptions to the automatic stay are set
' I

U.S.C. § 362 (b). More specifically, § 362 (b) (4) excépts from the scope of thelz

§ 362 (a).

intiff argues that
ve and prohibits
inapposite; it
such a case had

the automatic

forthin 11

automatic stay

“the commencement or continuation of an action or proceeding by a governmental unit . . . to

=
2

enforce such governmental unit’s . . . police and regulatory power, including th
judgment other than a monetary judgment, obtained in an action or proceeding b

governmental unit to enforce such governmental unit’s . . . police or regulatory p

enforcement of a

y the

owers.” 11
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U.S.C. § 362 (b) (4). The term “governmental unit” encompasses stafes, municipalities,

departments, and agencies. See 11 U.S.C. § 101 (27). i
|
“The general policy behind [§ 362 (a)] is to grant complete, immediate, albeit temporary

relief to the debtor from creditors, and also to prevent dissipation of the debtor’sassets before
orderly distribution to the creditors can be effected.” S.E.C. v. Brennan, 230 F.3d 65, 70 (2d Cir.
2000). While this is an important public pblicy, the exception for actions to enforce police or

. |

regulatory powers also serves an important public policy. “[T]he purpose of this

exception is to

prevent a debtor from frustrating necessary governmental fuﬁctions by seeking J%éfuge in

| bankruptcy court. . . . Thus, where a governmental unit is suing a debtor to previe,nt or stop
violation of fraud, environmental protection, consumer protection, safl‘ety, or sirnilar police or
regulatory laws . . . the action or proceeding is not stayed under the aL!ltomatic s%y.” (Citations
omitted; internal quotation marks omitted.) Id., 71. The United States Supremf::'Court has

explained that “[i]t is clear from the legislative history that one of the|purposes of this exception

is to protect public health and safety.” Mic_llantic National Bankv. Ne’w Jersey Department of

Environmental Protection., 474 U.S. 494, 503, 106 S. Ct. 755, 88 L. Ed. 2d 859 (1986).

In this case, on January 22, 2015, Ehe plaintiff’s counsel notified the commissioner that
Speer was the subject of a Chapter 11 bénkruptcy_proceeding and assierted that '.tlile dogs were
chattel property subject to the control of the Vtrustee. On February 5, 2015, the plaintiff’s attérney

submitted a letter to the commissioner, arguing that the automatic stay applied.| The
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|

commissioner held a status conference to discuss the applicability of the stay an’d his authority to

|

rule on the apphcab111ty of the stay After recelvmg briefs from both partles thé commissioner
N I
issued a decision on J uly 17, 2015, in which he determined that the automatic s’ggy did not apply

I

because the proceeding before him fell within the “police and regulatdry powers” exception of
§ 362 (b) (4).
|
“In attempting to apply the § 362 (b) (4) exception, courts look to the purposes of the law

2
that the government seeks to enforce to distinguish between situations in which;a state acts

pursuant to its police and regulatory power, and where the state acts merely to p,rotect its status as

a creditor.” (Internal quotation marks omitted.) Solis v. SCA Restaurant Corp ; #63 B.R. 248,

251 (EDN.Y. 201 1). “Two tests have historically been applied to re’solve this questlon (1) the

‘pecuniary purpose’ test (also known as the ‘pecuniary interest’ test), 'and (2) the, ‘public policy’
test.” Id., 252. “Under the pecuniary purpose test, a court looks to whether a g?{vemmental
o .

proceeding relates to public safety and welfare, which favors applicat"ion of the is"tay excepﬁon, or
! .

to the government’s interest in the debtor’s property, which does not.’l’ Id. “Th;e second test —

namely, the public policy test — distinguishes between proceedings thfat adjudic%u.e private rights
‘, i

and those that effectuate public policy.” (Internal quotation marks omitted.) Id.

The commissioner concluded that the department was acting f)ursuant to its police and

_ | |

regulatory powers when it held the administrative hearing to rule on the disposal orders issued on
|

Skyler and Dolly. He observed that the hearing officer found ample Tvidence tjo affirm the
| |
|
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1'
I
|

. disposal orders based on “the severity of the attack and the number of 1ivictims im‘/olved.” The

'!
|
|

hearing officer further found that the disposal orders were justified “i1|i the interest of public
|

|
!

safety” because both dogs “are a danger to the public.” The commissijoner further concluded that

the administrative proceeding was in furtherance of efféctuating public policy aﬁd advancing the

|

' i
public’s interest. '

The commissioner also concluded that he had the authority to ‘determine’ whether the
automatic stay is applicable. “The court in which the litigation‘claimf::d to be st%lifed is pending
has jurisdiction to determine not only its own jurisdiction but also the more precise qﬁestion
whether the proceeding pending before it is subject to the automatic stay.” (F ooltnote omitted.) In |
re Baldwin Corp. Litigation, 765 F.2d 343, 347 (2d Cir. 1985). As the commiskioner observed in
his July 17, 2015 ruling, Connecticut courts have routine;ly considereci the appli!cability of the

automatic stay to cases pending before them. See, e.g., McCarthy v. Chromium Process Co.,

Superior Court, judicial district of Hartford, Docket No. X07-CV-07-4030658, E2|009 WL
| :
2451489 (July 15,2009, Berger, J.; Holbrook v. Huntington & Kildare, Super)'t(;)r Court, judicial

district of Hartford, Docket No. CV 95-0548320, 1996 WL 537901 ($eptemberr j17, 1996,

Sheldon, J.). ‘ _ ‘ |'

|

The commissioner’s careful decision correctly identified the governing principles of law,

I
which are not addressed in the plaintiff’s briefs. This commissioner ({‘:orrectly c:o ncluded that the
‘ |

automatic stay did not apply to the proceeding before him because that proceeding related to the

|
!
1
| |
i
| |
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police and regulatory power of the department, and was not brought t(f vindicatei a pecuniary

interest but to protect public safety. The administrative proceeding was properl‘} held to be
: ' |
within the exception of § 362 (b) (4).

CONCLUSION

For all the reasons stated above, the court concludes that the piaintiff has not met her

burden of proving that her substantial rights were prejudiced by any error of lavif. Substantial
|

evidence in the record supported the department’s decision that the disposal orders on the dogs

Skyler and Dolly should be affirmed. Accordmgly, the plaintiff’s appeal is dlsnllmssed Judgment

1 i
shall enter for the defendants. . : 1 )

BY THE COURT, '

/M Q. /A/pz/,,,‘—\

Sheila A. Huddleston Judge

|
i
|
|
|
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